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Nos. 97-0925-CR, 97-0926-CR

STATE OF W SCONSI N : I N SUPREME COURT
State of Wsconsin, FILED
Pl aintiff-Respondent, JAN 21, 1999
V. Marilyn L. Graves
. Clerk of Supreme Court
Tonnie D. Arnmstrong, Madison, Wi

Def endant - Appel | ant .

APPEAL from a judgnent of the Circuit Court of Racine County,

Emmanuel J. Vuvunas, Circuit Court Judge. Affirmed.

11 N. PATRI CK CROCKS, J. These cases are before the court
on certification by the court of appeals, pursuant to Ws. Stat.
§ (Rule) 809.61 (1995-96).1 Police officers investigating a
hom cide interviewed Tonnie D. Arnstrong ("Arnstrong") at the
county jail, where Arnmstrong was serving time for an unrelated
of f ense. Arnmstrong made oral statenents incrimnating hinmself in
the hom cide. At the end of the interview, the officers
adnmi ni stered the Mranda warnings®? to Arnstrong for the first tine.
About two hours later, they presented Arnstrong with a witten
statenment nmenorializing the earlier unwarned statenents. Arnstrong
reviewed and altered the witten statenent, and after the officers
read the Mranda warnings a second time, Arnmstrong initialed and

signed it.

1 Unless otherwise noted, all references to the Wsconsin
Statutes are to the 1995-96 versi on.

2 See Mranda v. Arizona, 384 U.S. 436 (1966).
1
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12 Based on Arnstrong's oral and witten statenents, the
State charged Arnstrong with first-degree intentional homcide,
theft from a person, and bail junping. Before trial, Armstrong
filed a motion challenging the adm ssibility of his statenments.
Following Circuit Court Judge Emmanuel J. Vuvunas' ruling that the
oral and witten statenments were adni ssible, Arnstrong entered into
a plea agreenent in which he pled guilty to second-degree reckless
hom cide, theft from a person, and bail junping as a habitua
of fender . 3 Armstrong was convicted of all charges and was
sentenced to a total of twenty-six years in prison. Armst rong
appealed the portion of the final order which denied his notion
chall enging the admissibility of the statenents, and the court of
appeals certified the matter to this court.

13 This court is confronted with two primary issues on this
appeal . First, we nust determne the admissibility of the oral
statenments which Armstrong nmade before receiving his Mranda
war ni ngs. Second, we nust decide the admissibility of the witten
statement which reiterated Arnstrong's earlier unwarned ora
statenments and which Arnstrong signed after receiving his Mranda
warnings and after signing a form stating that he understood and

wai ved his rights.?

8 Abmstrong also agreed to probation revocation and re-
sentencing for his conviction in case nunber 97-0925-CR of theft
froma person. Case nunber 97-0925-CR is now the conpani on case to
the mai n case before us, case nunber 97-0926-CR

* The court of appeals set forth the follow ng issues when it
certified Arnmstrong' s appeal to this court:

1. Wio has the burden of proof on a Mranda custody
guesti on?
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14 Upon review, we conclude that Arnstrong's ora
statenments were inadm ssible because Arnstrong nade the statenents
during custodial interrogation and before the adm nistration of
M randa war ni ngs. However, the circuit court properly ruled that
Arnmstrong’'s witten statenent was adm ssible pursuant to O egon V.
El stad, 470 U.S. 298 (1985). In light of our ruling that
Armstrong's witten statenent was adm ssible, we conclude that the
circuit court's decision to admt the oral statements constituted
harm ess error. Accordingly, we affirmthe judgnment of the circuit

court.

2. On the issue of custody, is the |anguage of Mathis
v. United States, 391 US 1 (1968), to be read
[iterally or limted as indicated by other federal and
state cases? More specifically, is Schimel v. State,
84 Ws. 2d 287, 294, 267 NW2d 271, 274 (1978),
overruled on other grounds by Steele v. State, 97
Ws. 2d 72, 294 N.W2d 2 (1980) (where it appears the
court accepted the State's concession that a defendant
was in custody for purposes of Mranda by being an
inmate in the Wsconsin prison systenm) still the law in
W sconsi n?

3. On the issue of interrogation, should the | anguage
of Rhode Island v. Innis, 446 U S. 291 (1980), be read
as broadly as it appears, or should Wsconsin follow the
| ead of sonme of the federal cases and other states which
ook to the totality of the circunstances to see if a
M randa-type interrogation occurred?

4. In Iight of the above, is the holding of State v.
Anbrosia, 208 Ws. 2d 269, 560 N W2d 555 (C. p.
1997), a proper application of Oegon v. Elstad, 470
U S. 298 (1985)?

Certification by Court of Appeals at 1-2(footnote omtted). e
will answer these issues in the course of this opinion.
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15 This case involves the admssibility of statenments made
by Tonnie Arnstrong during two neetings with police officers on
July 31, 1995. On that day, Arnstrong was serving tinme at the
Raci ne County Jail as a result of his conviction in an earlier
case, case nunber 97-0925-CR The conviction arose out of an
incident on May 9, 1995, in which Arnstrong snatched a wonman's
pur se. Arnmstrong pled qguilty to theft from a person and was
convicted on June 1, 1995.°

16 From June 1, 1995, until his sentencing hearing on July
13, 1995, Arnstrong was free on bond. The circuit court, Judge
Emmanuel J. Vuvunas presiding, wthheld Arnstrong's sentence and
pl aced him on probation for three years. As a condition of the
probation, Arnstrong was required to serve four nonths in the
Raci ne County Jail.

17 On the norning of June 29, 1995, Detective Steve M ch
of the Cty of Racine Police Departnent discovered the body of
Donal d Thonmas. Thomas’ body was Ilying on the floor of the
bookstore he owned, and his wallet and keys were m ssing. An
aut opsy suggested that Thomas had died of asphyxiation and had
probabl y been choked.

18 Police investigators soon |earned that Arnmstrong had
been in Thomas' bookstore the night before Thomas' body was
f ound. Detective Mch and another officer went to the Racine

County Jail on July 31, 1995, to speak with Arnstrong about the

> Armstrong was originally charged with strong armed robbery.
The charge was |ater amended to theft from a person in violation
of Ws. Stat. 8§ 943.20(1)(a),(3)(d)2.
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hom cide. The officers met wwth Arnstrong at about 2:15 p.m in
an interviewroomin the jail’s main |level intake area.

19 Detective Mch began by telling Arnmstrong that the
officers were there to talk to him about the death of Donald
Thonmas. Nei ther officer read Arnstrong his Mranda warnings at
the start of the interview According to the officers,
information they had received from an enployee of Thonas'
bookstore had caused them to believe that Arnmstrong may have
w tnessed sonmething which would assist them in their
investigation.® Detective Mch later testified that the officers
did not suspect Arnmstrong of involvenent in the crinme when they
went to talk with him

110 Armstrong proceeded to tell the officers that he was
present when Thomas died and that he and Thomas had argued that
night.” Arnstrong admitted that he had choked Thomas with both
hands for about ten seconds, stopped, and then grabbed himby the
front of his shirt and shook himuntil Thomas went linp and fell
to the floor. Arnstrong also recounted his actions after Thomas

died, including his renoval of Thomas' wallet and keys and exit

® The bookstore enployee told police that Armstrong was in
Thomas' bookstore on June 29, 1995, the night before Thomas' body
was found there. According to the enployee, Arnstrong left the
store about a half hour before the enployee left at 1:30 a.m, at
which time Thomas was still alive.

" Detective Mch testified at the prelinmnary hearing that
Armstrong told him that the argunent ensued over a debt allegedly
owed by Arnstrong to Thonas. Detective Mch stated that he and
Armstrong together estimated the ampbunt of the debt to be around
$100. See Prelim Hearing Tr., Sept. 8, 1995 at 13-14 (No. 97-
0926-CR) .
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fromthe bookstore. At sone point, Arnstrong drew the officers a
map showi ng where he di sposed of the wallet and keys.?®

11 During the interview, the officers asked Arnstrong
guestions. Detective Mch told Arnstrong that he did not believe
sonme of Arnstrong's statenents, including his story about which
route he took honme from the store and his version of the events
which transpired inside the store. According to Detective M ch,
the first nonment at which he began to suspect that Arnstrong
m ght have been involved in Thomas' death was when Arnstrong told
him that he and Thonmas had argued and that he had placed his
hands on Thonas. *®

12 At about 3:00 p.m, the officers admnistered Mranda
warnings to Armstrong for the first time.!® Detective Mch read
the warnings directly froma “Notification and Waiver of Rights”
form Arnmstrong signed the top portion of the form which set
forth the text of the warnings.' However, he refused to sign

t he waiver of rights printed on the bottompart of the form*?

8 The notion hearing testinony is somewhat unclear as to
preci sely when the map was drawn. The circuit court concl uded that
the map was drawn partly before and partly after Arnmstrong was read
the Mranda warnings at the first interview See Mdtion Hearing
Tr., Feb. 2, 1996 at 19 (No. 97-0926-CR).

® See Motion Hearing Tr., Jan. 19, 1996 at 41-42 (No. 97-0926-
CR).

0 Detective Mch testified at the notion hearing that he read
Armstrong his rights at this point in the interview "[Db]ecause I
believed him now." See Mtion Hearing Tr., Jan. 19, 1996 at 24
(No. 97-0926-CR).

1 Armstrong does not chal |l enge the substance of the warnings.

2 The bottom portion of the formread,
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113 Nevertheless, Arnstrong told the officers that he
understood the Mranda warnings and would speak with them The
only conversation after the warnings, however, consisted of a
brief discussion of whether Arnstrong would acconpany the
officers on their attenpt to | ocate Thomas' wallet and keys. It
was decided that Arnstrong would remain at the jail. Arnstrong
finished constructing the map and the officers left, taking the
map With them

14 In its entirety, the first interview |lasted about an
hour . Afterward, the officers left the jail and drove to the
pl ace depicted on the map, where they |ocated Thomas' wallet and
keys. Detective Mch returned to the police departnent and
reduced Arnstrong's oral statenents to witing in a docunent he
| abel ed, "Sworn Affidavit." It is undisputed that this witten
statenment was based conpletely on Arnstrong's previous oral
st at ement s.

15 The officers returned to the jail at about 5:10 p.m
the same day, July 31, 1995, wth the witten statenent, which

they presented to Arnstrong. Arnstrong reviewed the statenent

| have read this statenent of ny rights and | understand

what ny rights are. I am willing to nmake a statenent
and answer questions. I do not want a lawer at this
time. I understand and know what | am doing. No

prom ses or threats have been nade against ne and no
pressure or coercion of any kind has been used agai nst
nme.

According to Detective Mch, the officers did not press
Armstrong to sign this bottom portion of the form in part because
they felt that they had finished the interview See Mtion Hearing
Tr., Jan. 19, 1996 at 24-25 (No. 97-0926-CR).
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and made some changes in it.*® \Wwen he was finished, Detective
Mch admnistered the Mranda warnings for the second tineg,
readi ng them from anot her copy of the “Notification and Wai ver of
Rights” form This time, Arnstrong signed both the top
"notification" and bottom "waiver" portions of the form
Armstrong then returned to the witten statenment prepared by
Detective Mch, initialed each change he had nade, and signed the
st at enment . Not hing further occurred in this second neeting
bet ween the officers and Arnstrong.

116 In an information filed Cctober 5, 1995, the State

charged Arnstrong with first-degree intentional homcide, theft

3 Arnmstrong made the following changes in the statenent: (1)

replaced “three or four” with “one” in the phrase, “I had watched
three or four peep shows”; (2) replaced "and" in the phrase "and I
told himthat | would start paying”" with an illegible word ("hinf
refers to Donald Thomas); (3) replaced “1I knew he was dead” wth
“He was unconscious” (“he” refers to Thomas); and (4) crossed out
the sentence, “lI knew he had a bad heart” (again, “he” refers to

Thomas). Arnstrong later testified that the witten statement was
accurate and was the same as the statenents he had nade earlier.
See Motion Hearing Tr., Jan. 19, 1996 at 70-72 (No. 97-0926-CR).

" Police officers met with Armstrong for a third time on
August 2, 1995. At that neeting, Arnstrong was asked whether he
wanted a |lawer, and he gave a general reply along the lines of
"maybe | should.” The circuit court ruled that this statenment was
i nadm ssi ble because the officer had not either clarified it or
attenpted to obtain a waiver of Arnmstrong's right to an attorney.
The State does not challenge that ruling, and the third neeting is
not otherw se relevant to this appeal.
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from a person, and bail junmping, all as a habitual offender.?®
Arnmstrong filed a pre-trial notion on Novenber 15, 1995,
challenging the admssibility of his oral statenents and the
witten statenent.

117 Hearings on the notion were held on January 19, 1996
and February 2, 1996. The circuit court, Judge Emmanuel J.
Vuvunas presiding, ruled that the statenents Arnstrong nmade at
the first and second interviews were adm ssible. Judge Vuvunas
began by stating that he found the police officers to be
"credi ble" and that he believed them when they said that they did
not think Arnstrong was a suspect at the start of the first
interview Mtion Hearing Tr., Feb. 2, 1996 at 18 (No. 97-0926-

CR). Inregard to the oral statements, Judge Vuvunas rul ed,

|'"'m satisfied that when the officer realized that
[Armstrong] was, in fact, neking statenents that m ght
be incrimnating, they gave himhis rights. He did not

— he did acknowedge . . . the fact that his rights
were given. He did not sign the waiver. | don't find
that to be telling here. | believe the officers that

even though he said he didn't want to sign the waiver,
but he did want to continue talking, and did it's clear
that he was talking and drawing and doing things both
before this, these rights were given[,] and after,

so | find that they did conply wth M randa :
once they were appraised and knew that he, in fact, was

> More specifically, Arnstrong was charged wth honicide
under Ws. Stat. 8 940.01, theft froma person in violation of Ws.
Stat. 8§ 943.20(1)(a),(3)(d)2, and bail junmping under Ws. Stat.
8 946.49(1)(b). Arnmstrong was charged with all three offenses as a
habi tual offender pursuant to Ws. Stat. § 939.62 because he
committed the three offenses within five years of his conviction of
theft from a person in case nunber 97-0925-CR. The habitua
of fender statute increases the maxinmum term of inprisonnent for
crinmes commtted by persons who have been convicted of certain
other crimes within the previous five years. See Ws. Stat.
§ 939. 62.
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a suspect in this matter, and that the statenents nade

on that occasion were voluntary by M. Arnmstrong.

Motion Hearing Tr., Feb. 2, 1996 at 19 (No. 97-0926-CR).
Consequently, the «circuit court held that Arnmstrong's oral
statenments were adm ssi bl e.

118 The court also ruled that Arnstrong's witten statenment
was admni ssi bl e. The court reasoned that Arnstrong had nade the
statenent after receiving his Mranda warnings at the first neeting
about two hours earlier. The court found that Arnstrong
"under st ood what he was doing, that he understood the warnings of
Mranda and was naking a statenent voluntarily." Moti on Hearing
Tr., Feb. 2, 1996 at 19 (No. 97-0926-CR).

119 After the circuit court's ruling that Arnstrong’s
statenents were admssible, Arnstrong entered into a plea
agreenent.'® Pursuant to the agreenent, Arnstrong pled guilty to
second-degree reckless homcide, theft from a person, and bail
jumping as a habitual offender.! In addition, Arnstrong agreed
to refuse the probation which was inposed upon himand to be re-
sentenced for his conviction of theft from a person in case

nunber 97-0925-CR  Arnstrong was convicted of all three charges,

' The parties entered the agreement during the hearing.
Apparently, the parties had made alternative plea agreenents and
t he choice of agreenent was dependent on the circuit court's ruling
on the notion.

7 The record contains no amended information, but the State
clearly anmended the information orally at the notion hearing. See
Motion Hearing Tr., Feb. 2, 1996 at 21 (No. 97-0926-CR).
Essentially, the count of first-degree intentional hom cide was
anended to a count of second-degree reckless homcide, which is
defined by Ws. Stat. § 940. 06. Al so, the increased penalty for
habi tual offenders was applied only to the bail junping count.

10
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and on April 11, 1996, was sentenced to a total of twenty-six
years in prison.*® Arnstrong appealed the portion of the fina
order in which the court denied his notions challenging the
adm ssibility of the statenents. The court of appeals certified

the matter to this court.

8 At the sentencing hearing, the court sentenced Arnstrong
for the three counts in case nunber 97-0926-CR and the one count in
case nunber 97-0925-CR.  The court inposed sentences of ten years
on the homi cide charge, five years on each theft charge, and el even
years as a habitual offender on the bail junping charge. Except
for one of the five-year theft sentences, the sentences are to be
served consecutively.

11
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1.
20 As a threshold matter, we determ ne which party bears

f1 on the issue of whether a "custodial

the burden of proo
interrogation” occurred. Determ ning whether a custodial
interrogation occurred is the first step in an inquiry of whether

statenents were obtained in violation of Mranda v. Arizona, 384

uU. S. 436 (1966), because Mranda warnings need only Dbe
admnistered to individuals who are subjected to a custodial

i nterrogation. See Rhode Island v. Innis, 446 U S. 291, 300

(1980); Oregon v. WMathiason, 429 U.S. 492, 495 (1977); Mranda,

384 U. S. at 444, 477; State v. Mtchell, 167 Ws. 2d 672, 686,

482 N.W2d 364 (1992). The allocation of the burden of proof is
inportant in this case because the record provides only sketchy
information about the circunstances of the interview between
Arnmstrong and the police.

21 W conclude that the State nust establish by a
preponderance of the evidence whether a custodial interrogation
t ook place. Al though Wsconsin courts have not yet ruled
directly on the precise issue, our holding is consistent wth

W sconsin precedent which places the burden of proving other

aspects of Mranda on the State. Moreover, our holding is
consistent with federal law, including the Mranda decision
itself.

¥ 1n this opinion, the term "burden of proof" includes both
t he burden of production of evidence and the burden of persuasion.
We used "burden of proof" in the sane way in State v. Santiago,

206 Ws. 2d 3, 19, 556 N.W2d 687 (1996).

12
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22 Wsconsin courts have not directly decided which party
possesses the burden of establishing whether a custodial

i nterrogation occurred, although | anguage in State v. Mtchell, 167

Ws. 2d 672, 696, 482 N.W2d 364 (1992), suggests that the burden
is on the State. In Mtchell, we stated, "Once the state has
established a prima facie case of waiver of Mranda rights and

vol untariness of a statement of an in-custody police interrogation

in the absence of countervailing evidence, the statenent should be
admtted into evidence.” Mtchell, 167 Ws. 2d at 696 (citing

State . Her nandez, 61 Ws. 2d 253, 259, 212 N W2d 118

(1973)) (enphasi s added). W sconsin courts have placed the burden
of proving other aspects of Mranda squarely on the State. It is
wel | established that the State nust show that the defendant

recei ved and understood his or her Mranda warnings. See Mtchell,

167 Ws. 2d at 696-97; Hernandez, 61 Ws. 2d at 258. The State
must show that the defendant knowingly and intelligently waived the
constitutional rights protected by the Mranda warnings. See State

v. Santiago, 206 Ws. 2d 3, 12, 556 N.W2d 687 (1996); Mtchell,

167 Ws. 2d at 696-97; Hernandez, 61 Ws. 2d at 258. The State
al so bears the burden on the issue of whether the warnings were
sufficient in substance. Santiago, 206 Ws. 2d at 12.

23 Further, in State ex rel. Goodchild v. Burke, 27 Ws. 2d

244, 262, 133 N.W2d 753 (1965), this court held that a separate
hearing before the trial judge is required in order to determ ne
whet her a defendant's adm ssion was voluntary. Goodchi l d, 27
Ws. 2d at 262. The State bears the burden on the issue of

vol untariness in Goodchild hearings. See Goodchild, 27 Ws. 2d at

13
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264- 65. In Roney v. State, 44 Ws. 2d 522, 534, 171 N.wW2d 400

(1969), we ruled that Mranda objections also require a hearing
W went on to "adopt the procedure of the Goodchild hearing in
determining Mranda questions,” and to hold that the Mranda and
Goodchi | d hearings may be held together. Roney, 44 Ws. 2d at 534.
W st at ed:

[I]n each case, whether the challenge is under Goodchild
or under Mranda, substantially the sane type of inquiry

must be nmade by the court. In Mranda the question is,
was the confession or other statenent obtained under
such circunmstances of custodial interrogation as to

require the exclusion of the statenent from evidence.
In Goodchild the question is, was the statenent
involuntary and therefore should be excluded from
evi dence.

W therefore conclude that Mranda, |ike Goodchild,
should require a hearing by the trial judge out of the
presence of the jury.

The Goodchild procedure has been outlined in the case
beari ng that sanme nane. A simlar procedure should be
followed in the event of a Mranda objection. The court
should determne the nerits of that objection sitting
al one, out of the presence of the jury and preferably,
as in Goodchild, in a pretrial proceeding. Fol | owi ng
such a hearing in which the facts are heard, the court's
finding would have to be made beyond a reasonabl e doubt
and the [S]Jtate would have the burden of proving
conpliance with Mranda or a walver of t hose
requirenents.

Id. at 533-34 (Enphasis added). Because the State bears the burden
of proof in Goodchild hearings as to whether a defendant's
adm ssion or confession was voluntary, it follows that the State
shoul d bear the burden of proof in Mranda hearings on the issue of

whet her a custodial interrogation occurred. See Goodchild, 27

Ws. 2d at 264-65. A holding to the contrary would seem to be

i nconsistent with this court's holding in Roney.

14
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124 Requiring the State to establish whether a custodia
interrogation took place also conports with the reasoning of the
United States Supreme Court in Mranda. In Mranda, the Court
placed the burden of showing that the defendant waived the
constitutional privilege protected by the Mranda warnings on the

governnent. See Mranda, 384 U S. at 475. Although the burden on

the issue of waiver is distinct from the burden of establishing
that a custodial interrogation took place, the Court's reasoning
applies with equal force to the question we face in this case. The

Court stated:

This Court has always set high standards of proof for
the waiver of constitutional rights, Johnson v. Zerbst,
304 U.S. 458 (1938), and we re-assert these standards as
applied to in-custody interrogation. Since the State is
responsi ble for establishing the isolated circunstances
under which the interrogation takes place and has the
only neans of making avail able corroborated evidence of
war ni ngs given during incomunicado interrogation, the
burden is rightly on its shoul ders.

ld.; see also Tague v. Louisiana, 444 U.S. 469, 470-71

(1980) (citing this | anguage from Mranda with approval).?

20 The State relies on Berkemer v. MCarty, 468 U.S. 420
(1984) as support for the proposition that the United States
Suprenme Court has placed the burden of establishing custodia
interrogation on the defendant. |In particular, the State points to
the follow ng | anguage from Berkener: "[R]espondent has failed to
denonstrate that, at any time between the stop and the arrest, he
was subjected to restraints conparable to those associated with a
formal arrest."” Berkenmer, 468 U. S. at 441. \Wen coupled with the
Court's holding that the Berkemer respondent was not in custody,
the State argues, the quoted |anguage shows that the Suprenme Court
pl aced the burden of establishing a custodial interrogation on the
defendant. See id.

15
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125 Applying this reasoning to the current situation, we
conclude that the State should be required to establish whether a
custodial interrogation took place. The State is responsible for
creating the custodial situation, and the State conducts and
controls the interrogation. Further, as a result of its record-
keeping practices, the State is nore likely to reduce an
interviewto witing or have other "corroborated evidence" of the
i nterrogation session. I ndeed, the Court in Mranda noted that
the atnosphere of custodial interrogation was a "police-
dom nat ed" one. Mranda, 384 U S. at 445. A defendant in such
an environment is less likely to be famliar with his or her
surroundings or to otherw se be able to provide evidence of the
ci rcunstances of the custody or interrogation. Ther ef ore, under

the reasoning of Mranda, the State is the party better suited to

W are not persuaded that the quoted |anguage from Berkener
reflects a desire by the United States Suprene Court to place the
burden on the issue of custodial interrogation upon the defendant
rather than the State. The |anguage cited by the State is the only
reference nmade in the decision to the allocation of burdens of
proof. Further, the |anguage appears near the end of a discussion
of "whether the roadside questioning of a notorist detained
pursuant to a routine traffic stop should be considered 'custodia
interrogation."" Id. at 435. The issue of which party bore the
burden of proving that a custodial interrogation took place was not
squarely before the Court.

16
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bear the burden of establishing whether a custodial interrogation
t ook pl ace.

126 Federal and Wsconsin |law are clear that the standard of
proof which the State nust neet in proving conpliance with Mranda

i s preponderance of the evidence. See Colorado v. Connelly, 479

U S. 157, 168 (1986)(stating that preponderance of the evidence is
the appropriate standard of proof whenever the State bears the
burden of proving waiver of the rights protected by Mranda);

Santiago, 206 Ws. 2d at 12 (holding that the State nust prove the
sufficiency of the Mranda warnings and wai ver of Mranda rights by

a preponderance of the evidence); State v. Jones, 192 Ws. 2d 78,

114a, 532 N. W 2d 79 (1995) ( per curiam on notion for
reconsi deration)(striking from the court's original opinion the
statenment that the State must prove waiver of Mranda rights beyond
a reasonable doubt and instead inposing the preponderance of the
evi dence standard). As the United States Supreme Court stated in

United States v. Matlock, 415 U S. 164, 178, n.14 (1974), "the

controlling burden of proof at suppression hearings should inpose

2l Both sides refer to the analysis for allocating burdens of
proof which this court enployed in State v. MFarren, 62 Ws. 2d
492, 215 N.W2d 459 (1974). In McFarren, we stated that a court
should take five factors from MCorm ck, Handbook of the Law of
Evi dence, § 337 at 787-89 (2d ed. 1972), into account when
determ ning which party bears the burden of proof. See MFarren,
62 Ws. 2d at 499-503. Stated concisely, the factors are: "(1) the
natural tendency to place the burden on the party desiring change;
(2) special policy considerations such as those disfavoring certain
defenses; (3) convenience; (4) fairness; and (5) the judicial
estimate of probabilities.” State v. Big John, 146 Ws. 2d 741,
755, 432 NW2d 576 (1988). 1In this case, an analysis based on the
McFarren factors appears unnecessary given the Wsconsin and
federal precedent supporting our decision to place the burden on
the State.

17



Nos. 97-0925-CR, 97-0926-CR

no greater burden than proof by a preponderance of the evidence .

See also Connelly, 479 U S. at 168 (citing this | anguage from

Mat | ock with approval); State v. Rewolinski, 159 Ws. 2d 1, 16 n.7,

464 N. W 2d 401 (1990)(quoting this |anguage from Matl ock); State v.

Lee, 175 Ws. 2d 348, 364, 499 N.W2d 250 (C. App. 1993) (hol di ng,
based on Connelly and Rewolinski, that the State nust prove waiver
of Mranda rights by a preponderance of the evidence).
Accordingly, we hold that the State nust neet its burden of
establishing whether a custodial interrogation occurred by a
preponder ance of the evidence. ?2

27 For the reasons stated, we hold that the State
possesses the burden of establishing whether a custodia
interrogation occurred such that Mranda warnings were required.
The State nust neet this burden by a preponderance of the

evi dence.

22 |n Wsconsin, "preponderance of the evidence" is equival ent
to the civil "greater weight of the credible evidence" standard of

pr oof . Ws. JI%GCvil 200 and Comrent; Santiago, 206 Ws. 2d at
12, n.5.
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1.

128 Next, we consi der t he adm ssibility of t he
incrimnating oral statenents Arnstrong nmade before he received
his M randa warnings. In short, we hold that Arnmstrong's oral
statenents are inadmssible because they were obtained in
vi ol ati on of M randa.

29 In Mranda, the United States Suprene Court held that
| aw enforcenment officers conducting a “custodial interrogation”
must enploy “procedural safeguards” sufficient to protect a
defendant’s Fifth Amendnent and Fourteenth Anendnent privilege
agai nst conpelled self-incrimnation.?® Mranda, 384 U S. at 444;

see also Innis, 446 U.S. at 297. The Court spelled out a list of

“procedural safeguards” which it considered sufficient; these

n 24 LaW

saf eguar ds are comonl y cal l ed “Mranda  warnings.
enforcement officers nmust adm nister Mranda warnings at the first
nonent an individual is subjected to "custodial interrogation.”

Mranda, 384 U S. at 444, 477; see also Innis, 446 U S. at 300

Mat hi ason, 429 U.S. at 495; Mtchell, 167 Ws. 2d at 686. | n ot her

words, police nust read the Mranda warnings to any person who is

2 The Fifth Amendment to the United States Constitution
provides that no "person . . . shall be conpelled in any crimna
case to be a witness against hinself." The Fourteenth Amendnent of
the federal constitution requires state courts to observe this
privilege against conpelled self-incrimnation. Mal | oy v. Hogan
378 U.S. 1, 3 (1978).

24 The administration of Mranda warnings involves informng a
person that he or she has the right to remain silent, that any
statement he or she nmkes can be used as evidence against the
person, that he or she has the right to have an attorney present
during the interrogation, and that if the person wants an attorney
but cannot afford one, an attorney wll be appointed for the
person. See Mranda, 384 U. S. at 445, 467-73.

19



Nos. 97-0925-CR, 97-0926-CR

both “in custody” and under “interrogation.” Mtchell, 167 Ws. 2d
at 686.

130 As we have already decided, the State had the burden of
showi ng whether Arnmstrong was the subject of a custodia
interrogation. During oral argunent, the State admitted that if it
bore the burden on the issue of custodial interrogation, then the
State had failed to neet it.?® W consider those issues in the
interest of judicial econonmy where, as here, the issues were fully

briefed and are likely to recur. See State ex rel. Jackson v.

Coffey, 18 Ws. 2d 529, 532, 118 N.W2d 939 (1963); Goss V.
Hof f man, 227 Ws. 296, 300, 277 N.W 663 (1938).2%°

131 We note at the outset of our discussion that this court
will not set aside the circuit court's findings of fact unless they

are "clearly erroneous.” State v. Cunningham 144 Ws. 2d 272, 282

(1988); Ws. Stat. 8§ 805.17(2). W nust give "due regard” to the
circuit court's opportunity to observe the w tnesses and determ ne
their credibility. Ws. Stat. § 807.15(2). The determ nation of
whet her the facts in this case neet the appropriate |egal standards
presents a question of |aw which we may deci de i ndependently of the

circuit court. Cunningham 144 Ws. 2d at 282.

% Counsel's exact statement was, "If the burden of proof is
on the State, then | don't think we have established .
affirmatively that there wasn't custody, and . . . | think that we

probably have not affirmatively established that there wasn't
i nterrogation.”

26 The parties in this case briefed and argued the issues of

custody and interrogation and that the court of appeals raised both
i ssues when it certified Arnstrong's appeal to this court.
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32 In general, a person is "in custody" for purposes of
Mranda when he or she is "deprived of his [or her] freedom of
action in any significant way." Mranda, 384 U S. at 444, 477. A
person may be deened to be "“in custody” in a broad variety of
settings. For exanple, a person in his or her own bedroomis "in
custody” if the person has been placed under arrest and is not free

to go wherever he or she wants. See Orozco v. Texas, 394 U S. 324,

327 (1969). O relevance to this case, the United States Suprene
Court has ruled that a prison inmate was "in custody" for purposes
of Mranda even though he was questioned about a situation distinct

fromthe one for which he was incarcerated. See Mathis v. United

States, 391 U. S. 1, 4-5 (1968).

133 The State argues that Arnstrong was not "in custody”
when he nmade his oral statenents, and therefore, his statenents
are adm ssible even in the absence of M randa warnings. Si nce
there was no change in Arnstrong's custodial status concurrent
with the tine at which officers arguably began interrogating
Arnmstrong, the State reasons, Arnstrong was not "in custody”
because he was free to get up out of the jailhouse interview room
and wal k back to his cell.

134 W reject this argunent as directly contrary to Mathis

and its Wsconsin counterpart, Schimel v. State, 84 Ws. 2d 287,

267 N.W2d 271 (1978).2" The defendant in Schimel was an innmate

at the Wsconsin State Reformatory at Green Bay (now the G een

2/ Schimrel v. State, 84 Ws. 2d 287, 267 N.W2d 271 (1978),
was overruled on other grounds by Steele v. State, 97 Ws. 2d 72,
294 N.W2d 2 (1980).
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Bay Correctional Institution). See Schimel, 84 Ws. 2d at 288.

Wiile attending a Division of Corrections alcohol treatnent
program at the Wnnebago Mental Health Institute, the defendant
went to the office of the Division of Corrections enployee who
was in charge of the program and told him that he had killed a
waitress and had tried to rape her. 1d. at 288-89. The enpl oyee
called the police. 1d. at 289. After the officers arrived and
read the defendant his Mranda warnings, the defendant told them
the same story. I1d. at 289-90.

135 This court wupheld the <circuit <court’s ruling in
Schimmel that the defendant’s statenents to the enployee were
adm ssible in the absence of Mranda warnings because the
statenents did not stem from interrogation and were nade
voluntarily. See id. at 297-98. This court stated, “There can
be no question that the defendant was in custody at the tine he
made the statenment to [the enployee].” |d. at 294. As support

for our holding, we quoted directly from Mat hi s:

“The CGovernnent also seeks to narrow the scope of the
Mranda holding by mking it applicable only to
questioning one who is ‘in custody’ in connection with
the very case under investigation. There is no
substance to such a distinction, and in effect it goes
agai nst the whol e purpose of the Mranda deci sion which
was designed to give neaningful protection to Fifth
Amendnent rights. W find nothing in the Mranda
opinion which calls for a curtailnment of the warnings
to be given persons under interrogation by officers
based on the reason why the person is in custody.”

Id. at 294-95 (quoting Mathis, 391 U S. at 4-5).
136 Today, we reaffirm our decision in Schimel and hold

that a person who is incarcerated is per se in custody for purposes
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of Mranda.?® See also State v. Hockings, 86 Ws. 2d 709, 720 &

n.5 273 NW2d 339 (1979). Under Mathis and Schimmel, the reason
that a person was incarcerated is irrelevant to a determ nation of
whet her he or she was in custody. The State’s assertion that
custody only occurs if there is an increase in custodial status

commensurate with the interrogation sinply msses the point.

28 The State argues that this court’s holding in Schinmel that
the defendant was in custody is of no precedential value because
the Schi nmel court noted that the State “apparently concede[d] that
t he defendant was in custody.” Schimel, 84 Ws. 2d at 295. As
support for this argument, the State relies primarily upon WIson
v. State, 82 Ws. 2d 657, 264 N.W2d 234 (1978). Quoting from
Wlson, the State contends, “A holding that is based on a
concession by the [S]Jtate ‘has no precedential value’ in this
state.” State’s Br. at 24 (quoting WIlson, 82 Ws. 2d at 663).

This court does not read WIson as establishing such a broad
rul e. An exam nation of the pertinent discussion in WIlson is
illum nating. The discussion concerned Harris v. State, 78 Ws. 2d
357, 254 N.W2d 291 (1971), which the defendant cited in support of
t he argunment that he should be given credit for tine served against

all of his sentences. WIlson, 82 Ws. 2d at 663. In Harris, the
State conceded that the defendant was entitled to a credit against
all sentences. |d. This court stated,

W are satisfied that the [S]Jtate’s concession in Harris
was i nappropriate, and that the nmandate of the court in
respect to the consecutive sentence has no precedentia
val ue, because the issue was not before it and because
the court stated no rationale which would justify a
credit against the consecutive sentence . §

Id. at 663-64 (enphasis added).

Under our reading of WIson, the only situation in which a
holding based on a concession by the State my not have
precedential value arises when the court provides no rationale or
anal ysis of the subject of the concession and the subject of the
concession is not disputed by the parties and is therefore not an
i ssue before the court. In Schimel, custody was an issue which
was directly presented to the court and the court provided over a
hal f-page of rationale for its decision that custody existed. See
Schimmel, 84 Ws. 2d at 294-95. Therefore, this court does not
believe that Schimmel’s precedential value is inpaired in any way
by virtue of the State’s concession that custody existed.

23



Nos. 97-0925-CR, 97-0926-CR

I ndeed, we can think of no situation in which a defendant is nore
clearly in custody, as envisioned by the Mranda Court, than when
the defendant is confined in a prison or jail. Accordi ngly, we
hold that Armstrong was in custody when he made all of the
statenents at issue in this case, because he was an inmate of the
Raci ne County Jail at the tinme.

137 Next, we consider whether, at the tinme he mde his
statenments, Arnmstrong was subjected to interrogation by the police
of ficers.? Both parties agree that the semnal case on

interrogation is Rhode Island v. Innis, 446 U S. 291 (1980). Under

Innis, an “interrogation” occurs when a person is “subjected to
ei ther express questioning or its functional equivalent.” I nni s,
446 U.S. at 300-301. More specifically, the Court stated:

We conclude that the Mranda safeguards conme into play
whenever a person in custody is subjected to either
express questioning or its functional equivalent. That
is to say, the term “interrogation” under Mranda refers
not only to express questioning, but also to any words
or actions on the part of the police (other than those
normally attendant to arrest and custody) that the
police should know are reasonably likely to elicit an
incrimnating response fromthe suspect.

Id. (footnotes omtted).

38 This court adopted the Innis test in State V.
Cunni ngham 144 Ws. 2d 272, 276-82, 423 N.W2d 862 (1988). W
pointed out in Cunningham that the Innis test focuses on the
perspective of the suspect, not the subjective intent of the police

of ficers. See Cunni ngham 144 Ws. 2d at 279-80. This court

st at ed:

2 I'n the discussion which follows, we address the third issue
rai sed by the court of appeals in its certification of this case.
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Even where the officer testifies that his or her actions
had some purpose other than interrogation, the action
must be viewed from the suspect’s perspective to
det erm ne whether such conduct was reasonably likely to
elicit an incrimnating response. If an inpartia
observer perceives the officer’s purpose to be sonething
other than eliciting a response, the suspect is also
likely to view the officer’s purpose that way.

Id. at 280.

139 Applying the Innis test to the facts of this case, we
conclude that at the beginning of the interview, the officers had
no reason to know that their questions would likely elicit an
incrimnating response fromArnstrong. The information provided to
them by the bookstore enployee gave them cause to believe that
Armstrong was not even present at the tinme of the crine under
i nvestigation. However, the situation changed the nonment Arnstrong
contradicted the statenment of the bookstore enployee and said he
was in the bookstore when Thomas died.*® At that point, the
of ficers should have known that their questioning was reasonably
likely to result in an incrimnating response. Wen Arnstrong said
he was there at the tinme of the crinme, a reasonable person would
have realized that Arnmstrong was a potential suspect and that
qguestioning could therefore result in a confession.

1740 Neverthel ess, even after Arnstrong admitted that he was
in the bookstore when Thomas died, the officers continued to

guestion him about the events of that night. They indicated that

30 Although the focus of our analysis is not the subjective
perspective of the officers, we point out that Detective Mch
agreed that Arnstrong became a suspect only when he indicated that
he had been in the bookstore when Thomas died. See Mdtion Hearing
Tr., Jan. 19, 1996 at 41-42 (No. 97-0926-CR)
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they did not believe Arnstrong's story about the route he took hone
and they challenged his version of the events which transpired
i nside the bookstore. Al t hough Detective Mch testified that the
officers in fact did not believe that Arnstrong was a suspect and
t hat they thought Arnstrong was lying in order to cover for sonmeone
el se, an objective observer could certainly have concluded fromthe
of ficers’ questions and confrontational conversation that their
purpose was to elicit an incrimnating response from Arnstrong.

From Arnmstrong’ s perspective, the officers' conduct placed himin
the position of having to elaborate upon his story in order to
defend hinsel f and preserve his credibility. 1d. Therefore, under

Innis and Cunningham the officers’ words and conduct follow ng

Armstrong’s statement that he was present at the bookstore when
Thomas died constituted interrogation.

141 We have concluded so far that Arnstrong was in custody
for the entire duration of the interview and that Arnstrong was
interrogated from the nonent he becanme a potential suspect until
the end of the interview Consequently, Arnmstrong was first
subj ected to custodial interrogation when he told the police he was
at the crime scene when the crinme occurred, because that is when
interrogation first existed. At that point, the police officers
shoul d have adm nistered Mranda warnings to Arnstrong to ensure
that his constitutional privilege to be free from conpelled self-
incrimnation was protected.

42 1t is undisputed, however, that Arnstrong was not given
his Mranda warnings until the end of the first interview, after he

had made all of his incrimnating oral statenents. Because the
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police officers did not read Armstrong his Mranda warnings when
the custodial interrogation began, Arnstrong’ s oral statenents are
i nadm ssi bl e and shoul d have been suppressed by the circuit court.

See Mranda, 384 U S. at 478; Mtchell, 167 Ws. 2d at 686.

V.

143 Having concluded that the failure of police to
admnister required Mranda warnings renders Arnstrong s oral
statenments i nadm ssible, we nove on to consider the admssibility
of Arnmstrong’s witten statenent. Arnmstrong argues that his
witten statenent is inadm ssible because it was tainted by his
earlier, unwarned oral statenents. I n support of his position,

Arnstrong cites State v. Anbrosia, 208 Ws. 2d 269, 560 N W2d

555 (Ct. App. 1997), in which the court applied the “fruit of the

poi sonous tree” doctrine of Wng Sun v. United States, 371 U S.

471 (1963), in holding that portions of the defendant’s post-
M randa statenment were inadm ssible because they were tainted by
his earlier, unwarned statenent. Anbrosia, 208 Ws. 2d at 276-
78. W reject Arnmstrong’s argunent and overrule the part of
Anbrosia upon which Arnmstrong relies.? W hold instead that
Arnmstrong’s witten statenent is adm ssible pursuant to Oregon v.
El stad, 470 U.S. 298 (1985).

44 In Elstad, police officers obtained a warrant to arrest
the defendant, Elstad, for the burglary of a neighbor’s hone.

See Elstad, 470 U. S. 300-301. The officers spoke with Elstad in

3. This court may overrule, nodify or withdraw |anguage from
publ i shed decisions of the court of appeals. Cook v. Cook, 208
Ws. 2d 166, 189-90, 560 N.W2d 246 (1997).
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the living roomof his hone. 1d. at 301. After asking Elstad a
few questions, one of the officers told Elstad that he suspected
El stad of involvenent in the burglary. Id. Elstad responded,
“Yes, | was there.” 1d. The officers then drove Elstad to the

police station, where they adm nistered Mranda warnings for the

first tinme. 1d. Elstad indicated that he understood his rights
and wanted to talk to the officers. 1d. He proceeded to give a
conplete oral account of his involvenent in the crinme. 1d. The

statenent was typed into a witten statenent, which Elstad
reviewed, initialed, and signed. Id.

145 At trial, the court admtted Elstad’s witten statenent
into evidence, finding that it was given knowngly and
voluntarily after a waiver of the rights protected by M randa.*
Id. at 302. Elstad was convicted of first-degree burglary. 1d.

The Oregon Court of Appeals reversed, concluding that there was
not a sufficient lapse in tinme between Elstad' s inadm ssible
statenment and his later witten statenent to "insulate the latter
statement from the effect of what went before.” Id. at 303

(quoting State v. Elstad, 658 P.2d 552, 554 (Or. C. App. 1983)).

The Oregon Suprene Court denied review.

146 The United States Suprenme Court granted certiorari,
framng the issue in Elstad as “whether the Self-Incrimnation
Clause of the Fifth Amendnent requires the suppression of a

confession, made after proper Mranda warnings and a valid waiver

%2 The trial court suppressed Elstad’s initial statenent,

“Yes, | was there,” because of the officers’ failure to adm nister
M randa warnings. Oegon v. Elstad, 470 U. S. 298, 302 (1985). The
State did not challenge the suppression of that statement. 1d.
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of rights, solely because the police had obtained an earlier
vol untary but unwarned admi ssion fromthe defendant.” Elstad, 470
U S. at 303. In a 6-3 decision, the Court answered this question
in the negative and reversed the decision of the Oegon Court of
Appeal s. Id. at 300. The Court held that Elstad's witten
statement was not tainted by his earlier statenent, and therefore,
need not be suppressed. 1d. at 318.

147 The Court in Elstad started by rejecting Elstad s
argunent that a statenent occurring after an unwarned statenent
nmust be suppressed under the "fruit of the poi sonous tree" doctrine

of Wbng Sun. See id. at 304-05. |In Wng Sun, the Court held that

wi t nesses and evidence nust be excluded if they are "fruits" of a
search which violated the Fourth Anendnent of the federa

constitution. See Wng Sun, 471 U S. at 485, 488; id. at 305-06.

As the Court in Elstad noted, the Wobng Sun rule applies equally to
require the suppression of a confession obtained as a consequence
of a Fourth Anmendnment violation such as an illegal arrest. See

El stad, 470 U.S. at 306; Taylor v. Al abama, 457 U S. 687, 690

(1982).

148 |In Elstad, however, the Court made a clear distinction
between violations of the procedures set forth in Mranda and
violations of the United States Constitution. See Elstad, 470 U. S
at 306. The key difference between violations of Mranda and the
Fourth Amendnent violations involved in Wng Sun, according to the
Elstad Court, is that "a sinple failure to admnister Mranda
warnings is not in itself a violation of the Fifth Amendrment."” Id.

at 307 n.1. The Court expl ained:
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The Mranda exclusionary rule . . . serves the Fifth
Amendnent and sweeps nore broadly than the Fifth
Amendnent itself. It may be triggered even in the
absence of a Fifth Amendnent violation. The Fifth
Amendnent prohibits use by the prosecution in its case
in chief only of conpelled testinony. Failure to
adm nister Mranda warnings creates a presunption of
compul si on. Consequently, unwarned statenments that are

otherwise voluntary wthin the neaning of the Fifth
Amendnent nust neverthel ess be excluded from evidence
under M randa. Thus, in the individual case, Mranda's
preventive nedicine provides a renedy even to the
def endant who has suf fered no identifiable
constitutional harm

Id. at 306-07. (citing New York v. Quarles, 467 U S. 649, 654

(1983) and Mchigan v. Tucker, 417 U.S. 433, 444 (1974))(footnote

omtted). Therefore, the Elstad Court continued:

If errors are made by law enforcenent officers in
adm ni stering the prophylactic Mranda procedures, they
should not breed the sane irrenedi able consequences as
police infringenent of the Fifth Amendnent itself. It
is an unwarranted extension of Mranda to hold that a
sinple failure to adm ni ster the warnings, unacconpani ed
by any actual coercion or other circunstances cal cul ated
to undermne the suspect's ability to exercise his free
will, so taints the investigatory process that a
subsequent voluntary and informed waiver is ineffective
for some indeterm nate period.

El stad, 470 U. S. at 309.
149 Having concluded that the Wng Sun "fruit of the
poi sonous tree" doctrine did not apply, the Elstad Court set forth

the follow ng rule:

[ Al bsent deliberately coercive or inproper tactics in
obtaining the initial statenent, the nmere fact that a
suspect has made an unwarned adm ssion does not warrant
a presunption of compul si on. A subsequent
adm nistration of Mranda warnings to a suspect who has
given a voluntary but unwarned statenent ordinarily
should suffice to renobve the condition that precluded
adm ssion of the earlier statenent.
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Id. at 314.% The Court reiterated this rule later in the opinion:

[T]here is no warrant for presum ng coercive effect

where the suspect's initial i ncul patory statenent,
though technically in violation of M r anda, was
vol untary. The relevant inquiry is whether, in fact,

t he second statenent was al so voluntarily made.

El stad, 470 U. S. at 318. When determ ning whether the second
statement was made voluntarily, a finder of fact nust |ook at the
totality of the circunstances. |1d. The Elstad Court noted that
"[t]he fact that a suspect chooses to speak after being infornmed of
his rights is, of course, highly probative" in determning the
voluntariness of the suspect's post-Mranda statenments. Id.

50 In this case, we are faced with a question nearly
identical to the one addressed by the Court in Elstad. Al t hough
the officers technically violated Mranda when they failed to
adm nister Mranda warnings prior to Arnstrong's oral confession
there is no claim that Arnmstrong made his oral or witten

statenments involuntarily.3® Since Arnstrong's witten statenent

3% In Elstad, the Court was careful to nmention that its
decision did not alter the rule of Mranda, stating,

When police ask questions of a suspect in custody
wi thout administering the required warnings, Mranda
dictates that the answers received be presunmed conpelled
and that they be excluded from evidence at trial in the
State's case in chief. . . . The Court today in no way
retreats fromthe bright-line rule of Mranda. .

El stad, 470 U. S. at 317-18.
% As we have already indicated, the «circuit court
specifically found that Arnstrong's oral and witten statenents

were voluntarily nade. See Mdtion Hearing Tr., Feb. 2, 1996 at 19
(No. 97-0926-CR)
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was given after Arnmstrong knowi ngly waived his Mranda rights, the
witten statenment is adm ssible under El stad.

151 We hold first that the officers’' failure to adm nister
the Mranda warnings prior to Arnstrong's oral statements was in
the nature of a technical violation as conceptualized by the Elstad
Court. The Court in Elstad drew a distinction between violations
of Mranda and violations of constitutional rights. According to
the Court, a failure to adm nister the Mranda warnings which was
"unacconpanied by any actual coercion or other circunstances
calculated to undermne the suspect's ability to exercise his free
will" was insufficient to result in an inputation of taint to
subsequent statenents. Elstad, 470 U. S. at 309.

52 As noted previously, the <circuit court found that
Armstrong’s oral statements were voluntary. See Mdtion Hearing
Tr., Feb. 2, 1996 at 19 (No. 97-0926-CR). There is no evidence of
any coercion or circunstances designed to undermine Arnstrong's
ability to exercise his free wll. Detective Mch testified that
there was no initial intent to interrogate Arnmstrong and that until
they admnistered the Mranda warnings, the officers thought
Arnmstrong was a nere witness to the events |leading up to the crine.

Moreover, less than forty-five m nutes el apsed between the tine at
which the officers should have adm nistered the Mranda warnings,
when Arnmstrong told them that he was present when Thomas di ed, and
the point at which they did read the Mranda warnings, at about
3:00 p.m The officers did read the Mranda rights before the
interview ended and Arnstrong cooperated fully thereafter. Si nce

under the totality of the circunstances, Arnstrong gave his oral
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statements voluntarily, we uphold the circuit court’s finding that
the oral statenments were voluntary. W conclude that the officers
violation of Mranda during the taking of the oral statenents was
nerely a technical one that did not ampunt to a constitutiona
viol ation

153 G ven our conclusion that the officers only technically
violated Mranda as to Arnstrong's oral statements, Arnstrong's
subsequent witten statement is admissible pursuant to Elstad as
long as it was a voluntary statenent made after a wvalid
adm nistration of the Mranda warnings as well as a know ng and
voluntary waiver of the constitutional privilege which Mranda
pr ot ect s. As we have already indicated, the circuit court found
that Armstrong provided the witten statenent voluntarily after he
had been read the Mranda warnings and had know ngly waived his
rights. See Mdtion Hearing Tr., Feb. 2, 1996 at 19 (No. 97-0926-
CR). Looking at the totality of the circunstances, we agree.

154 After Arnmstrong received his Mranda rights the first
time, he signed the notification portion of the "Notification and
Waiver Form"™ He also indicated to the officers that he understood
his rights and would speak with them Arnmstrong continued to
cooperate with the officers by finishing up the map he was draw ng
and reviewed and corrected the witten statenent the officers gave
hi m about two hours |ater. When Arnstrong was read his Mranda
war ni ngs again after he edited the statement, he signed both parts
of the "Notification and Waiver Fornm and signed and initialed the
st at enent . From this chain of events, we conclude that Arnstrong

knew his rights when he signed the witten statement. Further, we
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agree with the Elstad Court that Arnstrong's choice to continue
cooperating and speaking after he received his Mranda rights each
time is "highly probative" to our inquiry. Consequently, under the
totality of the circunstances, Arnstrong voluntarily provided his
witten statenment, and he did so after receiving his Mranda
war ni ngs and knowi ngly and voluntarily waiving the constitutional
ri ghts saf eguarded by M randa.

155 Arnstrong argues that the court of appeals' decision in

State v. Anbrosia, 208 Ws. 2d 269, 560 N.W2d 555 (C. App. 1997),

governs this case. W disagree. In Anbrosia, the court of appeals
concl uded, based on Wng Sun, that "those portions of the post-
Mranda statenent tainted by the wearlier statenent nust be
suppressed. " Anbrosia, 208 Ws. 2d at 277. As we have already
i ndi cated, Elstad makes clear that the application of the "fruit of
t he poi sonous tree" doctrine to violations of Mranda which are not
also violations of the Fifth and/or Fourteenth Anendnent 1is
i mproper. Accordingly, we overrule the parts of Anbrosia in which
the court of appeals nade the above-quoted statenents, relied upon
Wwng Sun, or applied the Wng Sun "fruit of the poisonous tree"
rationale to a statement made after a Mranda viol ation.®

56 In summary, we conclude that Armstrong's witten
statenent is adm ssible under Elstad. Arnmstrong nmade the statenent
voluntarily, after a knowing and voluntary waiver of his Mranda

rights, and the officers' failure to adm nister Mranda warnings

% The language to which we refer occurs on pages 276 through
278 of the opinion. See State v. Anbrosia, 208 Ws. 2d 269, 560
N.W2d 555 (Ct. App. 1997).
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prior to Armstrong's first statenent was only a technical violation
of Mranda, not a violation of the Fifth Amendnent to the federa
constitution as applied to the states through the Fourteenth
Amendnent . In addition, we overrule the parts of Anbrosia which
refer to Wng Sun or apply the "fruit of the poisonous tree"
doctri ne.

V.

157 W have held that Arnstrong’'s oral statenents are
inadm ssible and that his subsequent witten statenent s
adm ssible. W have yet to determine the effect of our holdings
on the outcone of this case. Because we have held that
Arnstrong's witten statenent is adm ssible, the circuit court
commtted harm ess error when it failed to suppress Arnstrong's

oral statenents. Therefore, we affirm Arnstrong' s convictions.

58 The harm ess error test appears in Ws. Stat. § 805.18,3°
which requires that this court "disregard any error or defect in
the . . . proceedings which shall not affect the substantial rights
of the adverse party." 8§ 805.18(1). Wiwen a court has inproperly
admtted evidence, § 805.18 prohibits the court from reversing

unl ess an exam nation of the entire proceeding reveals that the

% Although § 805.18 is part of the Wsconsin Rules of GCivil
Procedure, this court has ruled that Ws. Stat. 8§ 972.11(1) renders
8 805.18 applicable to crimnal proceedings as well. See State v.
Dyess, 124 Ws. 2d 525, 547, 370 N.W2d 222 (1985); see also State
v. Ranps, 211 Ws. 2d 12, 39 & n.6, 564 N.W2d 328 (1997)(Crooks,
J., dissenting). Section 972.11(1) provides, in pertinent part,
that "the rules of evidence and practice in civil actions shall be
applicable in all crimnal proceedings unless the context of a
section or rule manifestly requires a different construction.”
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adm ssion of the evidence has "affected the substantial rights" of
the party seeking the reversal. § 805.18(2).%
159 The United States Suprenme Court set forth the harnl ess

error test in Strickland v. Wshington, 466 U S. 668 (1984). I n

Strickland, the Court ruled that a conviction nmust be reversed if:

there is a reasonable probability that, but for . . .
[the] errors, the result of the proceeding would have

been different. A reasonable probability is a
probability sufficient to underm ne confidence in the
outcome. . . . [Tlhe question is whether there is a

reasonable probability that, absent the errors, the
factfinder would have had a reasonabl e doubt respecting
guilt.

Strickland, 466 U.S. at 694-95. This court adopted Strickland' s

harm ess error test in State v. Dyess, 124 Ws. 2d 525, 544-45, 370

N. W2d 222 (1985). |In Dyess, the court held,

[I]n respect to harm ess versus prejudicial error .
the test should be whether there is a reasonable
possibility t hat t he error contri buted to t he
convi cti on. If it did, reversal and a new trial nust
result.

Dyess, 124 Ws. 2d at 543. Although, in Dyess, this court used the

phrase "reasonable possibility” in place of the Strickland Court's

% Ws. Stat. § 805.18(2) provides:

No judgnent shall be reversed or set aside . . . in any
action or proceeding on the ground of . . . inproper
adm ssion of evidence . . . unless in the opinion of the

court to which the application is made, after an
exam nation of the entire action or proceeding, it shal
appear that the error conplained of has affected the
substantial rights of the party seeking to reverse or
set aside the judgnent, or to secure a new trial.
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"reasonabl e probability"” |anguage, we explained that the phrases
were "substantively the same." See id. at 544.°%°

60 In this case, we conclude that the circuit court
commtted harmess error when it ruled that Arnstrong's oral
statenents were adm ssible. As a result of the circuit court's
ruling admtting the statenents, Arnstrong entered a plea
agreenent and was convicted on all counts. An exam nation of the
entire proceeding leads wus to conclude that there is no
reasonable possibility that a different result would have been

reached had the circuit court suppressed the oral statenents.

% W have already concluded that the failure to administer
M randa warnings did not ampbunt to a constitutional violation in
this case. Neverthel ess, we note that in State v. Dyess, 124
Ws. 2d 525, 370 N.W2d 222 (1985), we held that the harm ess error
test we established in that case applies to "a wide range of trial
errors,"” Dyess, 124 Ws. 2d at 545, "whether of constitutional
proportions or not." Id. at 543.

In footnote 10 of Dyess, we pointed out that an exception to
the general rule occurs for violations of constitutional rights "so
basic to a fair trial that their infraction can never be treated as

harm ess error. Id. at 543 n.10 (quoting Chapnman v. California
386 U S. 18, 23 (1967)). This court then listed all of the case
| aw exanpl es which the Chapman Court provided to illustrate this
excepti on. See _g;_ (citing Payne v. Arkansas, 356 U S. 560

(1958)(right to remain free from coerced confessions); G deon v.
Wai nwight, 372 U S. 335 (1963)(right to counsel); Tuney v. Ohio,
273 U.S. 510 (1927)(right to inpartial judge)); see also Chapman,
386 U.S. at 23 n.8. W note that the instant case does not involve
circunstances simlar to any of the |isted cases.

We recognize that this area of |aw has been a source of sone

confusion in the past. See Comment, Confusion in the Court %
Wsconsin's Harmess Error Rule in Crimnal Appeals, 63 Mirg. L.
Rev. 643 (1980). This court has continued to apply the Dyess

harm ess error test, although it has been the subject of sone
debat e. See State v. Gant, 139 Ws. 2d 45, 406 N w2d 744
(1987) (appl ying the Dyess test and containing concurring opinions
whi ch question the aptness of the Dyess test).
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161 At the sanme tinme the circuit court erroneously allowed
the oral statenents, the court properly admtted Arnstrong' s
witten statenent. It is wundisputed, and Arnstrong hinself
testified, that the witten statenment sinply reiterated the
earlier oral statenents. Since the oral statenents were
identical to other admssible evidence, the circuit court's
failure to suppress them constitutes only an allowance of
cunmul ative evidence of guilt. In other wrds, the same evidence
would have cone in to the proceeding through the witten
statenent had the circuit court properly suppressed the oral
statenents. W can discern no basis for believing that Arnstrong
woul d not have entered his plea agreenent or would not have been
convicted had only the witten statenent been admitted by the
circuit court. Therefore, we conclude that the adm ssion of the
oral statenents constituted harmess error. Accordingly, we
affirmArnmstrong's convi cti ons.
Vi,
62 Finally, we summarize the conclusions we reach today.*
First, we hold that Arnstrong's oral statenents are inadm ssible
under Mranda. The State bore the burden of proof on the issue
of custodial interrogation and it failed to establish that the
interview in which Arnmstrong made his oral statenents did not
constitute a custodial interrogation. Under Mthis and Schi mel,

Arnmstrong was in custody because he was incarcerated when the

¥ |'n summarizing our conclusions, we wll answer the
questions certified by the court of appeals in the order in which
t hey were presented.
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officers conducted their first interview with him Al so, under

| nnis and Cunni ngham Arnstrong was interrogated from the nonent

a reasonabl e person would have realized that he was a potentia
suspect through the end of the interview Because the officers
did not read the Mranda warnings at the start of the custodia
interrogation, Arnstrong's oral statenents are inadm ssible.

163 Further, we hold that Arnstrong's witten statenent is
adm ssi ble pursuant to Elstad. W reject Arnstrong's contention
that the Wong Sun "fruit of the poisonous tree" doctrine applies
to preclude the adm ssion of the witten statenment on the basis
of taint fromthe earlier, inadmssible oral statenents, and we
overrule the part of Anbrosia which applies the Wng Sun "fruit
of the poisonous tree" rationale. Since the officers' violation
of Mranda was of a technical nature and Arnstrong made the
witten statenent after a knowing and voluntary waiver of the
rights protected by Mranda, Arnstrong's witten statenent is
adm ssi bl e under El st ad.

64 Because Arnstrong's witten statenent is adm ssible, we
conclude that the circuit court's ruling admtting Arnstrong's
oral statements constituted harmess error. There is no
reasonable possibility* that the adm ssion of the oral
statenents contributed to Arnstrong's conviction because the

witten statenent in which the oral statenments were duplicated

0 As we have explained, the phrase, "reasonable possibility"
in Wsconsin's harnmless error test, Dyess, 124 Ws. 2d at 543, is
identical in substance to the phrase, "reasonable probability” in
the harmess error test used by the United States Suprene Court,
Strickland, 466 U.S. 694-95. Dyess, 124 Ws. 2d at 544.
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was admitted by the circuit court as well. Therefore, we affirm
Arnmstrong' s convi ction.
By the Court.—The judgnents of the circuit court in 97-0925-

CR and 97-0926-CR are affirned.
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